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Bos^cffi ?Tu»$ete Chkaoo WsfiSldoiT UxAai LoBAtigd^ fAtfn thrdeA^ 
NewYorfc Orange County Ri^ik SanDiB(p SSconVsU^ Vl^sticigtai, DC. 



Assocrale 



October 10, 2006 

RY FArsnvfTT.Ti: AND HAND DELIVERY 

Michael Shane, Esq. 

Associate Chief Counsel 

Office of Chief Counsel 

U.S. Food and Drug Administration 

5600 Fishers Lane 

Mail Code: GCF-1 

Rockville, MMand 20857-0001 

Re: S.Ka v. Biouure Corp.. Civ, No- 05-11853-PBS fP. Mass,1 

Dear Mr* Shane: 

In connection witfi the aboveTrefersiced matter^ and pursuant to Federal Rules of Civil 
Procedure 30(bX6) and 45, please find the ^iclosed subpoena i^uirii^ 3 representative of the 
Center for Biologies Evaluation and Research to appear ^nd provide testimony on Tnesc ay^ 
October 31, 2006, at 9:00 a-UL at the ofBce of McDermott Will & Emery LLP, located at 600 
Thirtewth Stpeet, N.W., Washii^ton, DC 20005- We fintha: request timt, on or before October 
20, 2006, the FDA identify to us the person or persons who will testify on the stxtgect mi titers set 
forth in Schedule A to the enclosed subpoena 

Although the D.C. Circuit decision in Yousitfv, Samantar contemplates this subpoena, ii 
necessary for administiative purposes, please coiKtrue this lett^ and accompanying mat^aials as 
a Tauhy request as welL The testimony is necessary to the defense of ITiomas Moore, dt f OTdant 
in the above-referenced matter, who ]s entitled to examine the FpA*s procedures by vM. :h it 
responded to his requests for documarte. The public interest is best served by the feir anji 
efficient conduct of ttiis litigation, which will be fecilitated by ttie requested dqwation. 

Sincerely, 
lieafher L. Sidwell 



Enclosures 

cct FDA Commissioner, Dr Andewvon Eschenbadi 
Claire Whitaker, Esq, 
Ian Rof&nan, Esq. (by ^csimile only) 

UlS.ptaclK» Donci«^tedifitot^FiMcDemitittWa&HitieiyLiR 

600Thirte«nlhrStreet.lLHr. Washjfi9tan> DlCl 2OO05-3090 TelBphon«: 2a2.7&«.a0oa Facsimile; 30£.7?6;;atW7 vvwwmwcjncn 
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V^ 



l/g4) Subpoena ill a Civil Case 



Issued by the 



United States District Court 



MSTRICT OF COLUMBIA 



U.S, Securities and Ktchange Commission 

V. SUBPOENA IN A CIVIL CASE 

Biopare Corporation, Thomas Moore, Howard Richman^Qand Jane '. 

Kobcr Case Number:^ 05-11853 *PBSD I 

(Pending in U,S. District Cotirt for ^ District of 
Massadiiisetts)D 
TO; Center &r Biologies Evaliiatioa and Research, U,S, Food and Dnig Administfatioa^ c/o Mickiel Shane, Esq. D Office of 



fte Chief Counsel 

Parklawn BuildingD 



5600 Fishers LaneD Rockvillc, MD 20856D 



□ YOU ARE COMMANDED to appear in the United States District court at the place, dale, and time specified below to 
testify in tiie above case. 



PLACE OF TEynMONY 



COURTROOM 



DATE AND TIME 



YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition 
in the ^ovecas^. 



PLACE OF DEPOSmON 

McDermott Will & Emery LLP / 600 I3th Street, NW / Washington, DC 20005 



DATE AND TIME 

October 3 1^ 2006, at 9;00 a,m. 



r~] YOU ARE COMMANDED to produce and p^mit inspection and copying of liie following document^ or objects at the 
plac^j dafea ^and time specified below (list document or objects): Q 



PLACE 



DATE AND TIME 



n YOU ARE COMMANDED to permit inspection of tiie following premises at the date and time specif^ below, 

PREMISES 



DATE AND TIME 



Any organization not a party to tiiis suit that is subpoenaed for the takii^ of a d^josition shall designate one or 
directois, or man^mg agents, or other persons who consent to testify on its behalf and may set forth, for cadi pcrsj:ai 
flie matters on wfii<^ the person wiU testify. Federal Rules of Civil Procedure^ 30(b)(6), 



more officers, 

designated. 



ISSUING OFFICER'S SIGNATURE AND TTTLE ONDrCATE IE ArrORKEy FOR PLAJNTIFF OR DEFENDANT) 

Attorney for Defendant Thomas A. Moore I \ Ju c*/. 



mil 



DATE 

October 10, 2006 



ISSUING OFFICER'S NAME; ADDRESS AND PHONE NUMBBl 

Heather L. Sidwell / McDermott l?i111 & Emery LLP / 600 I3<h Street, NW / Washmgbon, DC 20005 / 202 J756.S0O0 



(Sr Ride 45, FedasL Riites of Ovil ProcediEH; Flits C £I> on Qcxt p^e) 
^ir wtioa is pcddiog in disbict oditT Ifaan <tistact of iffiuaiK^^ stMA i£s^^ 
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AQ£8(Rfvl/94)SnbpQ^itaia^avaCasc 



PROOF OF SERVICE 



DATE 



PLACE 



SERVED: 



SERVED ON (PEINT NAME) 



SERVED BY (PRINT NAME) 



MANNER OF SERVICE 



TTTLE 



DECIARATION OF SERVER 



I declare under penalty of perjury under the laws of the United States of America that the foregoing infmnatioii contained 
m the Proof of Service is true and correct 

Executed on 



SIGNATURE OP SERVHL 



ADDRESS OF SERVER 



Rule 45, Fedo^ Rules of Civil Procedure, Parts C & D: 

fr) PROTECnON OF PERSQl^ SUBJECT TO SUBPOENAS. 

(1) A party or an *ttMiic3C icaponstbic ftxr flic issumcc and service of ft 
subpoena shall take reasonable steps to avoid in^osing undue burden or expeaise 
on a person subject to that idbpoena* Thcoourtwi behalf ofTvtudidiesifljpoefflE 
was issued shaU (aifofce liiis dutsf imd impose uiK^ 

of this dntj^ an appropriate iancciofl v^lth nay im^ode, but is not tiimted to, [osi 
eamuLg^ and tcasonable atfomey^s &c. 

^ (A) A peisoii oommaDded tD prTHJuce aad pexinit ]ispecdon an^ 
design^ed iH)rf[s^ ps(«is, dflfcumeite or tan^ble things, or inspcction^ofpir^^ 
need not ^^pear in pereon at fiw place of pioductioa or, inspcctiaa unless 
coincnand^toappcarfbrdeposlioit, bearing ortrial. 

Ca> Siibjed; to para^gi^ (d) g) offiiis lule, « peison commaiidod to 
produce and perinrt inspectirai and cop>dng mayp wifliin 14 days afor swrioc of 
subpoena orbefijTC the tinie.speciiied^conq)iiaiU5cifsuchliine is Ij^ 14 
da-ys aSer-seryLoc, serve upon the party oc attohu^ desigaated in the subpooia 
writtei objectiaa to inspection or cbpjong of any^r all of the dcs^oaicd materials 
or of the premises. tfobjetSjon is ii«ufc, the party serving Jte subpoena shall not 
be entidcd to mspect and copy maTerifils or in^)ect the premises except puEuant to 
art order-oftbecourtijywfiiciLtiie subpoena was issued If objection has becai 
niadc^ tf^ patty serving Oie subpocoa may , iqKm no&^ to ^ peison conu^^ 
to piodoo*^ owvc at (BQ' timfc ibr ID order to bon^»d the products Such an 
order to; comply producfem^ialtpiDtta.aftyperaon.T^lio is i|ot' a party or » 
ofSo^Of 2 pai^'fiont significam c^cp^is^ rasulthig fiom the hispection ^id 
copyic^ cpmniaaded/ 

(3!) (A); On tinjdy motion, the ooxnt by v/hich a subpoena: was issued sb^t 
quash or otodi^ the siApocna if it 

COMIstoallow^ieasonable time £^ oompliance^ 

(to rcquh^ a person ^Wbo is floiaparfy or an officer of a patty to travel 
to a place more than. 100 miles fiom the. jrtace "where that peraon tesides, is 
employed or rc^ji^ irans&cts business in person, excqit that sut>ject to die 



trial be oomitianded to travel &am any such place vcitiiii the state in whid) the 
(rialifihdd,oi 

(nij requites disclosure of prfvjleged oroth^ jirotectodmatter and no 
exception onvaiver appltes;^ or 

fhr) sobjects apeiscHituoiidue barden. 

^P) If » subpoena 

0) rajnires disctosUie of a t?«fc secret or o her oonffdentral rescarrfi, 
development, or commercial infbnnatiaii* or 

fli> TCqmies ^sdosme erf an umeiainbd e^wrt'^ opssson ot 
mfiMmaiion oDt deambing spedfic events or oocutteim a in d^^ 
fixjin the expert's stiKfy made ttot ai file request of at^y pi i^, or 

OiO requires « peisoinvfao is not 31 pai^ j: r an officer of a pai^ to 
incur substortial expense to travel more than 100 miie^ to itt^kt trial, the court 
may, to pintect a person si^ject to 0* affected l^ the siibpocaa, qua^ 
Hie subpoena, or, if d» parQf m who behalf tfic se* wcna is issued shows a 
subaanliM need for tbetestinony Of nmtmal ftat camio^ be blber^risE met w^^ 
uiMhie hardship and assures art flw pePKin to whom fi K suf^oeoa is addtessed 
wffl be reasonably amqwiisate*^ the comt in^ orto ™ 
only upon specilfied conditions, ^ 



(d) DUTIES n^R^pgOSIDING TO SUBPCENta, 

(1) A peisoit responding to a subpoem to produce 
them as they are kept m die usual comse of business oi 
them to coirespond v^ die categories m the demauiL 

C^) When infonnatkm subject to a 5ulq)oena is withlfcld 
prtvi[^edof nibjed to ptmedioa as tiial j^cpatation 
made ea^nssiy and ^al] be si^ipoited by a 



locumcnta shall produce 
sh^ organize and label 



ma finals. 



on adaim that it is 
diedaxm^iAllbe 



be 



vww.LJ3CgudRni»,Qaii 
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^vi|.an. .f clau« (c) (3) (B) frii) rf ftis rule, ^<4 a pc^ m^ in c«ter tD . docutncnis, wmmnoicaiions, crfttags no. prodn^ tfmt i. suffkicnf to 



deroandiag party to contest Ihe clainL 



enabfe^ 



J mafjbsii LigalMct, fcic 
1 ww.USCojftRnuixan 
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Schedule A 
PursimEit to Ride 30(b)(6) of the Federaii Rules of Civil Procedure, the nmtters iqjon 
which examination of a custodian of records is requested are as follows: 



1 . The document collection and review procedures employed by the United 



States 



Food and Drug Administation (FDA) in response to requests for information ftom the Securities 
and Exchange Commissioa (SEC) ftom Jamzsffy 1, 2003 to the present, legardmg: (a) Bi!:)puTe 
Corporation C*Biopure"); (b) Biopure's pubUc disclosures; and (c) Biopure's interactions wilh 



the FDA, 



2, The docnmeiut collection and review procedures employed by the FDA in 
response to ite document requests contamed in defendant Thomas A. Moore's Subpoena and 
Touhy request of March 24, 2006, and the SEC's inter-agency document request of Apri 21, 



2006. 



3. The FDA*s procedures for transmitting to Ihe SEC the documents collected and 



itjviewed by the FDA m response to the requests contained m defendant Thomas A. Mocre's 
Sidrpoena and Toi4hy request of March 24, 2006> and the SEC's inter-agency document i squest 
ofAptil21,2006. 

4. The persons involved, procedures used, and conclusions reached regaidui j: (a) 
Biopure's Biologies License AppUcatiOn (ief«*ence STNf; 125066/0); and (b) Biopure's 
Investigational New Drug Application (reference: BB-IKD 10962), 



-ii. 



